LEGAL UPDATE 

(plus logo)

This update covers, in brief, core SHE legislation, promulgated in draft or as final legislation, during the period October 2003 to March 2004. 

Parliamentary hearings on the Air Quality Management Bill took place in February 2004. The Bill is generally supported by industry; however, NGO’s and the law Society of South Africa  attacked the Bill during these hearings. The Bill was referred back to DEAT for revision in light of these comments and DEAT indicated that a revised bill would be published towards the end of April 2004.

DME and DEAT are currently finalising the Vehicle Emissions Strategy (aimed to control the emission species allowed from vehicles and to align the strategy with European specifications), incorporating comments received in respect of this proposed strategy.

The Petroleum Pipelines Bill and the Petroleum Products Amendment Act have not yet been enacted and are apparently only awaiting the signature of the State President. Of note is that DME is currently drafting a second Petroleum Products Amendment Bill that will see the light after the April elections. Rumour also has it that a Petroleum Pipelines Levies Bill is law in the making that will serve, as in the case of gas levies, as a money Bill.

The National Environmental Management: Biodiversity Bill was approved by the NCOP and only minor issues will need to be finalised before the Bill will be passed to the State President for his signature. 

Health & Safety

Regulations were passed under the Mine Health and Safety Act (29 of 1996) regarding medical surveillance for asbestos dust, coal dust and silica dust exposure. The regulations were published under Chapter 11 as sections/schedules 11.5, 11.6 and 11.7 (GNR 1792 in GG 25812 of 12 December 2003). An employer is required to establish and maintain a system for medical surveillance for all employees who work in any working place where the exposure to asbestos dust occurs in excess of 50% of the OEL for asbestos dust, as explained in schedule 22.9 (2) (a) and (b). The requirements pertaining to coal dust and silica dust exposure mirror these.

The Department of Labour intends to amend Schedule 3 to the Compensation for Occupational Injuries and Diseases Act (130 of 1993). The proposed new Schedule 3, explaining the occupational diseases for which an employee can claim compensation under the COID act if such a disease is contracted, is contained in GN 1649 in GG 257000 of 17 November 2003. The diseases are explained in categories such as those caused by specific chemical, physical and biological agents, diseases caused by certain target organ systems (occupational respiratory diseases, occupational skin diseases and occupational musculo-skeletal disorders) and cancer caused by specific agents. Miner’s nystagmus is also specifically provided for.

The Minister of Health intends to table the Tobacco Products Control Amendment Bill, 2004 in Parliament this year. Clause 3 of the Bill makes provision for the Minister of Health to restrict or prohibit smoking in certain outdoor places, where people are likely to congregate within close proximity to one another and where smoking may pose a fire or other hazard; Clause 4 seeks to control the sale of tobacco products as well as the display thereof; Clause 9 seeks to increase the fine for contravening the provisions of the act; municipalities are mandated to enforce the provisions of the act.

The Department of Labour has amended the rules, forms and particulars to be furnished in terms of the COID act (Item 3 of the prescription as published under Notice N1918 in GG 17620 of 22 November 1996) to provide for the Return of Earnings (section 82 (1)) to be completed on form W.As.8 as annexed to GN 120 in GG 25977 of 6 February 2004.

The Department of Minerals and Energy published a notice on 5 March 2004 (GN 287 in GG 26121) in terms of the National Nuclear Regulator Act 47 of 1999, placing specific responsibilities on the relevant municipal and provincial authorities in respect of developments surrounding nuclear installations. The notice further provides that the Regulator must also lay down specific requirements relating to the control and or monitoring of developments within the formal emergency planning zone surrounding the specific nuclear installation. No such regulations have been passed as of yet.

In terms of Notice 299 (in GG26112 of 12 March 2004) in terms of the National Nuclear Regulator Act 47 of 1999, DME has published regulations on the establishment of a Public Safety Information Forum. In terms of these regulations, the holder of such a Nuclear Installation licence must establish a public safety information forum to inform persons living in the relevant municipal area of any emergency plan that has been established in terms of section 38 (1) of the Act on nuclear safety and radiation safety. 

The Explosives Act, 15 of 2003, was assented to by the President on 19 December 2003 and published on 8 January 2004 (GN 11 in GG 25893). This Act repeals the Explosives Act of 1956 as amended, in its entirety. However, the regulations promulgated in terms of the former Explosives Act of 1956 are still in force, until repealed. The Act is not in effect as yet. 

Draft Regulations have been published by the Department of Transport  under the National Railway Safety Regulator Act (16 of 2002) in respect of safety management systems, safety management reports, railway occurrence reporting and assessment of the performance of the railway operator. The draft regulations are consistent with SANS 3000-1 on railway safety management. 

Various SANS (South African National Standards Codes) are currently being revised. Some of these codes are incorporated as law under Regulation R225, promulgated under chapter VIII of the National Road Traffic Act, regulating on the transport of dangerous goods by road. It is pivotal that the updates, once formally published, be obtained and that the standards be screened to determine what compliance actions need to be taken. The relevant codes being revised include the following (with acknowledgement to CAIA – Chemnews Issue 19, February 2004):

SANS 10231: Transportation of dangerous goods – Operational requirements for road vehicles:

- Final issues have been discussed at the Working Group meeting in November 2003 and the document is being finalised to be submitted as a draft.

SANS 10232-4: Transport of Dangerous Goods – Emergency Information Systems Part 4 driver emergency information document:

- The document is being prepared for a draft submission. Upon such submission, there will be a 60 day period for comments on the document.

SANS 1518-1:
Transport of Dangerous Goods – Design Requirements for Road Vehicles Part 1: Requirements: applicable to all vehicles:
- The document is being prepared for publication.

SANS 1518-2:
Transport of Dangerous Goods – Design Requirements for Road Vehicles Part 1: Requirements for road tank vehicles:

- The document is being prepared for publication.

SANS 10228: Identification and Classification of Dangerous Goods for Transport:

- An amendment to this standard is proposed to bring it in line with the 13th revised edition of the UN Model Regulations - to include a chapter on substances hazardous to the environment. This will be circulated to the Working Committee for approval.

Environment

National

The Animal Identification Act (6 of 2002) came into effect on 21 November 2003 to provide for a system of compulsory registration of brands in order to assist in the identification of animals to combat stock theft. 

The Strategic Framework for Water Services, published in September 2003, was presented to the Portfolio Committee on Water Affairs and Forestry on 19 November 2003. This strategy replaces the White Paper on Water Services and maps DWAF’s water services strategy for the next 10 years. 

The National Environmental Management Amendment Act, 46 of 2003, was signed by the President and published on 13 February (GN 175 GG 26018). The Act amends NEMA so as to define certain expressions and to specifically provide for the administration and enforcement of certain national environmental management laws.

The National Environmental Management: Protected Areas Act, 57 of 2003, was published recently (GN 181 in GG 26025 of 18 February 2004). The Act will become effective on a date to be promulgated by the Minister in the Gazette and it provides for a system of protected areas in South Africa, including special nature reserves, nature reserves and protected environments. Since the publication of the act, an amendment bill has also been published (2 of 2004), aiming to provide for the application of the Protected Areas Act in relation to national parks and marine protected areas.

The Environment Conservation Amendment Act, 50 of 2003 came into effect on 18 February 2004, except for Section 1. The management and licensing of waste disposal sites has thus been formally transfered from DWAF to DEAT and the green light has been given for the introduction of “green taxes” for certain waste streams. Also, regulations may now be made concerning the prohibition of the control, sale, distribution, import and export of certain products that may have a detrimental effect on the environment or human health. 

Provincial

The Gauteng Planning and Development Act, 3 of 2003 was recently published repealing the Town Planning and Townships Ordinance 15 of 1986, Division of Land Ordinance and the Transvaal Board for the Development of the Peri-Urban Areas Ordinance 20 of 1943. 

International 

The 2001 Stockholm Convention on Persistent Organic Pollutants (POPs) will become legally binding on 17 May 2004.  The 90-day countdown to the treaty’s entry into force was triggered on 17 February 2004 when France became the 50th state to ratify the agreement.

Governments will meet for the first session of the Conference of the Parties to the Convention (COP 1) in Punta del Este, Uruguay, in early 2005. One of this meeting’s priorities will be to assist countries in combating malaria by replacing DDT with increasingly safe and effective alternatives. The COP will also establish a Committee for evaluating other chemicals and pesticides that could be added to the initial target list of 12 POPs (aldrin, chlordane, DDT, dieldrin, endrin, heptachlor, mirex, toxaphene, polychlorinated biphenols or PCBs, hexachlorobenzene, dioxins and furans) from a wide range of industrial and other sources.

Another key goal for the COP will be to finalise guidelines for promoting “best environmental practices” and “best available techniques” that can reduce or eliminate releases of dioxins and furans (perhaps the most toxic of all the POPs).

And in conclusion …

Mapungubwe in Limpopo has just been declared South Africa’s fifth World Heritage site. Other sites that have been submitted include the Vredefort Dome in the Free State and the Cape Floristic Region in the Western Cape. 

And…….. if you planned to go down under, you better hurry. Australia’s Great Barrier Reef will lose most of its coral cover by 2050 and could collapse by 2100 because of global warming. A recent report indicated that the destruction of the Reef was inevitable, regardless of actions being taken now. 

Francisca Wessels, SHE legal advisor, Sasol
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