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ABSTRACT

In April 2006 the Western Cape MEC for Environment, Planning and Economic Development approved a development that will result in the loss of over 20 hectares of wetlands. This paper will present an NGO’s perspective of the development application process and what we believe went wrong. It is hoped that by opening up the debate on a number of issues we can learn from past mistakes and find better, more sustainable ways of doing things. 

The development in question is known as Dreamworld, a proposed world-class film city and residential estate. The project was initiated in 2002, when there was a call for expressions of interest in establishing a film studio in Cape Town.  Eventually Dreamworld, located on the N2, about 10km from Somerset West, was selected out of various potential sites. This was the first mistake. The site selected is unsuitable for a development of this scale, as it is essentially a mosaic of wetlands and was identified as an important node in the City of Cape Town’s Biodiversity Network. 

Vocal political support for the development, before the Environmental Impact Assessment (EIA) was initiated undermined the EIA and public participation process.  The EIA process was fast-tracked raising further problems.  Alternatives were considered and then retracted as they were apparently not economically viable.  No proof of this was given.  The ‘preferred’ alternative put forward and eventually approved will result in the loss of over 20 hectares of wetlands and 4 hectares of Critically Endangered Renosterveld.  Despite this it was deemed  by the independent consultant to be the most balanced solution, due to the apparent socio-economic benefits of the development. Among other things, highlights the problem of  there being so many different interpretations of what constitutes sustainable development.  Surprisingly, no independent socio-economic assessment was undertaken to verify the claims of these benefits. 

The EIA and decision-making process was flawed in that there was little cooperation and consultation with other relevant authorities. The Department of Water Affairs and Forestry (DWAF), CapeNature and even the City of Cape Town’s Environmental Planning Unit, all raised concerns with the ‘preferred’ alternative. These concerns were not addressed, making a mockery of cooperative governance.

Despite this flawed process, the development was approved in record time. To mitigate against some of the environmental impacts, the Record of Decision (RoD) suggested ‘biodiversity offsets’. However, these requirements were inadequate and failed to address most of the impacts. 

WESSA Western Cape appealed the decision to approve Dreamworld, and in an almost unprecedented move, CapeNature and DWAF also lodged appeals. Appeal hearings were held, but eventually MEC Essop approved the development, with minor changes and a much larger financial offset. 

Many of the issues raised are not unique to this example and there are number of points that warrant further discussion and debate. These include: 

· Do we need to consider environmental issues earlier on in the project development cycle?

· Do tender processes influence and possibly confound EIA processes?

· How are ‘feasible’ alternatives identified? 

· Should we improve on public participation processes?

· When and where should biodiversity offsets be considered?

· Do we need to agree on a definition of sustainable development?  

· What role should politicians have in environmental decision-making?

INTRODUCTION 

Wetlands fulfil valuable social and ecological functions. They are a vital feature of water resource systems and provide numerous services, including flood attenuation, groundwater recharge erosion control and water purification. They are biologically productive and are often important centres of biodiversity (DWAF 2004).  The value of wetlands is unquestionable. 

Sadly, many of these systems have been destroyed. According to the Millennium Ecosystem Assessment it is likely that over half of the worlds wetlands have been lost. Estimates for wetland loss in South Africa are in the same region (WC PSDF 2005). 

In response to this alarming trend, numerous policies and guidelines have been put in place to protect wetlands and a considerable amount of time and money has been spent rehabilitating wetlands that have become degraded. It is telling that R65 million has been dedicated to the Working for Wetland projects for 2005/2006. 

Given the above, it is alarming that the destruction of wetlands continues. Just one example of this ongoing loss is a recently approved development in the Western Cape, which will result in the direct loss of over 20 hectares of wetlands. This development will take place within what has been described as a mosaic of seasonal wetlands, located on the Cape Flats, an area where we have already lost over 97% of these systems.     

How can this happen? Aren’t there structures in place to prevent these sorts of losses?  

The Western Cape Region of the Wildlife and Environment Society of South Africa (WESSA Western Cape) believes that this decision is as a result of a flawed process. Many of the shortcomings are not unique to this example, but by unpacking a single development application process we hope to open up the debate on a number of issues. This paper will present an NGO’s perspective of the development application process and what we believe went wrong. It is hoped that this will helps us learn from past mistakes and find better, more sustainable ways of doing things.

BACKGROUND TO THE DEVELOPMENT

The development we have chosen to look at is Dreamworld Film City and Residential Estate. The project was initiated in 2002 when, in order to support and grow the rapidly expanding film industry in the Western Cape, the Department of Economic Development and Tourism, in partnership with the City of Cape Town, the Cape Film Commission and Wesgro called for expressions of interest in establishing a world-class film studio in Cape Town.  Initially 11 proposals were put forward for various sites in and around Cape Town. Eventually, after a lengthy process, the tender was awarded in February 2004 to Dreamworld Film Studios, for a site located near Faure, about 10km from Somerset West. 

This development will include film studios and open film lots, a hotel, a commercial and retail area and a residential component, totalling just over 100 hectares on the 198-hectare property. 

The EIA was initiated in August 2004 and it soon became apparent that the site was not ideal for a development of this scale. In addition to being a mosaic of wetlands, the site has been identified as a Category A node in the City of Cape Town’s Biodiversity Network, meaning it should be used primarily for conservation purposes.  The site is also home to patches of irreplaceable and critically endangered Swartland Shale Renosterveld.

DISCUSSION  

The first mistake: Environmental issues were not adequately considered early on in the process

WESSA Western Cape suggests that it would be ethical and responsible for proponents to ensure that the receiving environment is suitable for what they are proposing as early on in the development process as possible.  This is not to suggest that a detailed environmental assessment is necessary, but a simple baseline study should inform a proposal.  

Not doing so could result in unintentional, but misleading claims that may, for example, influence the tender process. During the selection process for the film studio, Dreamworld scored highly against the other potential sites, as the site, among other things, was believed to have potential for expansion.  In reality the development cannot be expanded without causing significant damage to the environment. 

We also suggest that the authorities fell short in that they did not give adequate weight to environmental considerations when awarding the tender. A simple desktop study would have revealed that the site is unsuitable for a development of this nature and scale.  

WESSA Western Cape believes that failure to adequately consider the receiving environment during the tender phase resulted in the incorrect site being selected, setting the stage for future conflict and environmental degradation. Other far more suitable sites existed, for example at Capricorn Park or Culembourg. 

The rationale seems to be that the EIA process would deal with any potential impacts. This is problematic since, once a tender is awarded for a particular development, on a particular site, the scope for exploring alternatives is limited and the scope for meaningful public input is almost insignificant. From the perspective of environmentalists such as ourselves, this situation often puts us on the ‘back foot’, where we are forced to oppose a development that we otherwise would have supported, had a more suitable site or a proposal of a more suitable nature and scale been considered.  

We suggest that initiating a public participation process and considering environmental constraints late in the development of a project proposal, ultimately results in unnecessary conflicts and delays. 

Politics versus process 

With the potential income and employment that the development would generate for the region, there was a lot of vocal support for the development by some politicians. The Western Cape provincial government and the City of Cape Town committed to contributing R60-million towards the project. Reports that a team of officials was dedicated to fast tracking the rezoning and environmental impact assessment (EIA) processes were neither confirmed nor denied, but the impression was given that this project, for all intents and purposes, was a fait accompli. 

This can be very disempowering for interested and affected parties, and can seriously undermine an EIA process.   Since the development was seen as a fait accompli there was little or no pro-active planning to implement the recommendations of specialists, or to address interested and affected parties’ concerns . The impression was given that the EIA was merely a troublesome hoop that needed to be jumped through. 

Public participation or parting the public?
According to the National Environmental Management Act (no 107 of 1998) (NEMA), the participation of all interested and affected parties in environmental governance must be promoted, and all people must have the opportunity to develop the understanding, skills and capacity necessary for achieving equitable and effective participation. In reality this is rarely achieved in EIA processes. 

The Dreamworld EIA started out well in this respect; Background Information Documents were distributed in three official languages. Unfortunately, we believe that little attempt was made to truly capacitate interested and affected parties (I&APs) to participate meaningfully in the process. We suggest that pubic participation should be about information sharing, not simply informing the public about what is proposed. 

Open house and focus group meetings were held with select stakeholders, rather than public meetings, and a meeting was even held with key objectors ‘outside’ of the EIA process, where no minutes were taken. We suggest that such an approach, while more ‘manageable’ from an independent consultant’s perspective, stifles debate and does not create an environment of shared learning, nor does it promote a holistic understanding of the issues among all stakeholders. 

Written comments on the draft EIA were received from only four organisations (the City of Cape Town, DWAF, Cape Nature and WESSA Western Cape). We believe that concerns raised during the process were not adequately addressed and the public had little opportunity to proactively engage with the issues and provide input into layout alternatives. The EIR was amended, and submitted no less than three times. The last was to place a slightly improved alterative on the table – a last-ditch effort to avoid appeals. WESSA Western Cape found it concerning that no final report, taking into account and addressing I&APs comments, was submitted to the authorities. Comments were merely submitted as an addendum. 

Bearing in mind the nature and scale of the development, all the above is indicative of a public participation process that was simply ‘going through the motions’. Furthermore, we suggest that a proper and thorough public participation process should avoid the need for such a complicated EIA process.   

The importance of a proactive public participation process cannot be overemphasised. Early and appropriate engagement is, we believe, the key to avoiding conflict, lengthy and complicated EIA processes, appeals, and even the possibility of litigation. It is worth the investment. 

Do not attempt to “fast track” an EIA on a sensitive site

There were unconfirmed reports that the EIA process was fast-tracked by the authorities. What we know is that the deadline for submitting comments on the draft EIA Addendum was 14 June 2005. The Record of Decision was issued on the 24 June 2005 - that is after only 7 working days, assuming the final report was submitted to the authorities on the day after we submitted our comments to the independent consultant.  Such ‘efficiency’ is remarkable, to say the least. 

Fast-tracking an EIA process on a sensitive site is bound to raise problems.  In addition to the superficial and problematic public participation process, some of the specialist studies were inadequate, due, among other things, to these being conducted at an inappropriate time of year. In an attempt to get around this problem, the initial RoD included a condition that a more comprehensive faunal study should be undertaken in winter or spring. It gave no indication of the purpose of the study or how the implications of the findings could impact on the RoD. Such logic is clearly dubious and clearly indicates that insufficient information was available at the time to take an informed decision.

Alternatives  - the power of choice (or lack there of)?

Alternatives are often a contentious issue in EIA processes. Why are we required to consider them and who decides which alternatives to assess?  According to DEAT guidelines (2004) the goal of evaluating alternatives is to find the most effective way of meeting the need and purpose of a proposal, through enhancing the environmental benefits, or through reducing or avoiding potentially significant impacts. 

We suggest that the process of identifying alternatives can be a powerful tool in creating a shared vision among stakeholders. It would therefore be useful to elucidate the need and purpose of any development proposal early on in the EIA process. 

In the case of Dreamworld, alternative sites were not an option for consideration as the tender was awarded to that particular site. Despite this unfortunate situation, an alternative that we believe would have served the need and purpose (i.e. to build a film studio) and would have had environmental impacts within acceptable limits, was possible and was considered during the scoping process. The residential component and ancillary features had been simply removed from the proposal in this option.  This alternative was, however, later withdrawn as it was claimed that it was not economically feasible.  

Guidelines (e.g. DEAT 2004 and DEA&DP 2003) use words such as ‘reasonable’, ‘feasible’ and ‘practical’ when discussing alternatives, indicating that only alternatives that have the potential to be implemented should be considered. We accept and support this, but surely there should be some way of defining and interrogating claims of lack of feasibility?  Who should decide how much profit makes a proposal economically viable? With the current lack of transparency, what is to prevent our environment from being held to ransom?

What is sustainable development?  

There are many definitions and different interpretations of the phrase “sustainable development”. As a result there is often little agreement among stakeholders as to whether a development is sustainable or not. Is trading environmental goods and services for economic gain sustainable development? If so, what currency should we be using to ensure fair tradeoffs? How many jobs is a wetland worth?  NEMA refers to securing ecologically sustainable development and use of natural resources while promoting justifiable economic and social development. What is ‘justifiable’?

From the EIA findings it was clear that the ‘preferred’ Dreamworld alternative would have high environmental impacts.  Despite this fact, it was deemed by the EIA consultant to be the most balanced solution, due to the apparent socio-economic benefits of the development. Surprisingly, no independent socio-economic assessment was undertaken to verify this claim. The EIA relied solely on a 2003 study conducted as part of the tender process. Is this acceptable for the purposes of independent impact assessment? Even when economic impact studies are conducted  in many EIAs, the true economic costs of a development (i.e. the hidden costs of losing environmental goods and services) are almost never accounted for and developers are rarely held accountable for their promises of jobs and economic growth that so often sways decisions. 

Offsets: Is our environment up for sale?

Biodiversity offsets are a relatively new concept. Simply put, the idea is that unavoidable harm to the environment is compensated for. While this concept could provide many benefits to the environment, it could also be very dangerous. Just some issues that need to be resolved include: How do you decide if impacts are unavoidable? How, and who should determine what a fair offset is?  When should offsets be used? Is settling for like-for-like area offsets an acknowledgement that we are prepared to loose half our remaining habitats? 

In the case of Dreamworld, the original record of decision included the recommendation that “an equal or larger portion of wetland be purchased and protected by the developer to offset the loss of 14.24 hectares of wetland bird habitat”. That the decision would have resulted in the direct loss of over 25 hectares of wetlands seems to have been overlooked.  Among other concerns, perhaps more pressing than the loss of bird habitat, was that the site is home to potentially unique assemblages of invertebrates. The RoD also suggested that R320 000 be paid into a fund to compensate for the loss of 4 hectares of irreplaceable vegetation.  How this money should be used and how it could mitigate the loss is unclear.  Can any amount of money compensate for the loss of irreplaceable habitat?

This authorisation was appealed and a new RoD was issued, with minor changes. Among these were that the offsets were changed to the simple requirement that R1.8 million should be donated, on completion of a certain number of houses, to a fund to be managed by CapeNature and DEA&DP and used for ‘conservation and environmental management purposes’.

While WESSA Western Cape is not in principle opposed to the use of offsets, we believe that they should only be used if there are clear and agreed-upon policies and guidelines in place. We suggest that the offsets chosen for Dreamworld are inappropriate and effectively puts a price tag on our environmental resources (and not a very high one at that). We are concerned that this decision has the potential to set a worrying precedent. It could encourage abuse of the concept of biodiversity offsets and set the scene for further irreversible damage to our environment.

Are our policies and guidelines worth the paper they are written on?

In order to promote more certainty and provide consistency in decision-making, government spends a large amount of time and (the public's) money developing policies and guidelines, and the public spends a lot of time contributing towards the development of these documents. These are meant to provide some minimum standards regarding what is acceptable and what is not. However, too often these policies and guidelines are dismissed, by consultants and decision-makers alike, as they are ‘not legally binding’. They are implemented only when and were convenient.   In the case of Dreamworld, polices regarding the protection of wetlands could not be clearer. From local policies, including the City of Cape Town’s Biodiversity Strategy, provincial policies, including the recently published Western Cape Provincial Spatial Development Framework, to international agreements, for example the Ramsar Convention, the message is consistent; we must to protect and manage our remaining wetlands. These policies were largely ignored.  

Please cooperate! 

The idea of cooperative governance is enshrined in the Constitution. It makes sense for all relevant decision-makers to communicate and come to some sort of agreement before issuing the necessary environmental authorisations. In this way, all potential concerns can be addressed and no authority is pressurised to issue a permit or approval. However, too often there is little or no consultation between various government departments. In the case of Dreamworld the EIA process was flawed in that there was little cooperation and consultation with other relevant authorities. DWAF, CapeNature and even the City of Cape Town’s Environmental Planning Unit, all raised serious concerns with the ‘preferred’ alternative. Despite this, approval was granted. The dissatisfaction was such that, in an almost unprecedented move, both CapeNature and DWAF appealed the decision to approve the development in terms of the Environmental Conservation Act (DWAF’s appeal was not considered due to a technicality). Most concerning is that DWAF, mandated to protect our water resources, is still required to issue a water use licence before the infilling of wetlands can take place. Does the MEC’s decision and the undue political support not raise expectations and place unfair pressure on DWAF? 

Should politicians decide on appeals? 

Due to our dissatisfaction with the EIA process and belief that the environmental impacts would be unacceptably high, WESSA Western Cape also lodged an appeal against the decision. The MEC for Environmental Affairs and Development Planning, a political appointment, decides on such appeals. While we are fortunate to have an MEC in the Western Cape whom we believe is competent and ethical, the concern remains: Should a politician decide on the outcome of an appeal? If a development proposal is in response to an awarded state tender, is there not inherent bias on behalf of the state, who is then called upon to decide on such matters? This is especially relevant when the Premier has supported the development vocally and the City of Cape Town and the Western Cape Province will be dedicating funds to the development. Perhaps it would be more appropriate if an independent party or arbitrator ruled on such matters?   

CONCLUSION

The appeals were considered and a new ROD has been issued, authorising the development, with a few minor changes. WESSA remains dissatisfied with the outcome and is currently considering legal opinion, with a view to taking the matter on judicial review. 

This example is by no means unique. The receiving environment is rarely considered upfront when planning a development, often resulting in conflict situations that need not arise. Public participation is seen a hurdle that needs to be overcome, rather than an opportunity to create a shared vision, and our environment is sold off on the promise of jobs and economic growth that cannot be sustained. 

The sad fact is that all this conflict, anguish, time, energy, money and delays negatively impact on all parties involved.  Yet we are convinced that to a large degree all this, not to mention the environmental damage, could be avoided. Following required processes, ticking all the right boxes, is clearly not enough. We need to continually assess and find ways to improve on the way we do things.  We need to learn from our mistakes.

Independent environmental practitioners are uniquely positioned to help instigate many of the necessary changes needed to transform the EIA process into a positive and empowering experience for all stakeholders, including the environment. We hope that the profession will rise to the challenge. 
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